Wetlands are those areas that are inundated or
saturated by surface or groundwater at a frequency
or duration sufficient to support (and under normal
circumstances do support) a prevalence of vegeta-
tion typically adapted for life in saturated soil con-
ditions.

The U.S. Army Corps of Engineers, using the
Federal Manual for Delineating Jurisdictional
Wetlands, determines under which conditions
hydrophytic vegetation, hydric soils, and wetland
hydrology must be present on the same site, under
normal circumstances, for an area to be classified
as a wetland. Jurisdictional wetlands may be found
in the following

* Coves and lower slopes

* Branch bottoms

* Creek bottoms

* River bottoms
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* Muck swamps
* Peat swamps and cypress/gum ponds
» Wet flats

Section 404 of the Clean Water Act usually
requires that a permit be obtained from the Corps
of Engineers before a discharge of dredged or fill
materials can be made into waters of the United
States (U.S.), including wetlands. A regulated dis-
charge occurs when fill or dredged material is
deposited into wetlands.

Exemptions for forestry activities from having
to obtain an individual Section 404 permit from the
Corps of Engineers may apply if the activities meet
the following conditions:

1. It is not part of an activity whose purpose is to
convert a wetland into an upland, where the flow
or circulation of the waters of the U.S. may be
impaired or the reach of water reduced; and




2. It is part of an established (i.e. ongoing) silvicul-
tural, farming or ranching operation and not a
new use to which the wetland was not previously
subject; and

3. It uses “normal” silvicultural, farming or ranch-
ing activities which are in compliance with feder-
al BMPs (listed under “Roads and Stream
Crossings . . .” on, pages 19 and 20); and

4. It has not lain idle for so long that hydrological
modifications will be necessary to resume opera-
tions; and

5. It does not contain any toxic pollutant listed
under Section 307 of the Clean Water Act.

What is an established silvicultural operation?
Established or ongoing operations are included in a
management system (not necessarily written) which
is planned over conventional rotation cycles for a
property or are introduced as part of an ongoing
operation.

Evidence of use of the property may be used to
determine whether an operation is ongoing. Such
evidence includes the following:

1) a history of harvesting with either natural or
artificial regeneration; 2) a history of fire, insect,
and disease control to protect the maturing timber;
and 3) the presence of stumps, logging roads, land-
ings, or other indications of established silvicultural
operations that will continue on the site.

While past management may have been relatively
non-intensive, intensification of management
involving artificial regeneration and other practices
can occur as part of a conventional rotation and be
considered an established operation.

Although wetland regulations do not require a
written forest management plan, it is in a landown-
er’s best interest to have one to document that oper-
ations are established, that BMPs are implemented
and effective, and that all activities are consistent
with other Section 404 exemption criteria.

A change in ownership between landowners
(both of which manage forested wetlands for silvi-
cultural purposes) has no bearing on whether a
forestry operation is part of an established ongoing
activity. Continuation or strict adherence to a man-
agement plan written for the previous owner is not
required by Section 404 silvicultural exemptions.

“Normal” silvicultural activities (such as road
construction, timber harvesting, mechanical or
chemical site preparation, reforestation, timber
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stand improvement, and minor drainage) conducted
as part of established ongoing silvicultural opera-
tions are exempt from Section 404 Corps of
Engineers permit requirements as long as the
appropriate measures are implemented. Those
measures are listed under “Roads and Stream
Crossings. . .” on pages 19-20. Alabama's Best
Management Practices for Forestry are not
required for exemption from Section 404 Corps of
Engineer permit requirements; they are, however,
strongly recommended to minimize nonpoint
source pollution of waters of the state and/or waters
of the U.S.

A forestry activity or operation WILL require
a 404 permit from the Corps of Engineers when
the following applies:

1. The activity results in the immediate or gradual
conversion of a wetland to an upland as a conse-
quence of altering the flow and circulation or
reducing the reach of waters of the U.S.

Changes in flow, circulation or reach of waters
can be affected by permanent major drainage
such as channelization or by placement of fill
material. A discharge which changes the bottom
elevation of waters of the U.S., without convert-
ing it to dry land, does not reduce the reach of
waters but may alter flow or circulation and
therefore may be subject to permitting require-
ments.

The criteria that are used to determine if a wet-
land has been converted include a change in
hydrology, soils and vegetation to such an extent
that the area no longer qualifies as a jurisdiction-
al wetland according to the Federal Manual for
Delineating Jurisdictional Wetlands.

2. A new activity results in a change from the past,
historical use of the wetland into a different use
to which it was not previously subject where the
flow or circulation of waters is impaired or the
reach of the water is reduced. Such a change
does not meet the established, ongoing require-
ment and causes the activity or operation to lose
its exemption.

Examples of this situation are areas where tree
harvesting has been the established use and the
landowner wishes to convert the site for use as
pasture, green tree reservoir, agriculture, real



estate or aquaculture. In such cases the landown-
er must first obtain a 404 permit before proceed-
ing with the change. (Changes of use to farm
stock ponds may be exempt under a nationwide
Corps of Engineers permit).

3. Roads and stream crossings are constructed in a
wetland without following the mandatory, federal
BMPs listed under the wetland road regulations.

4. The area has lain idle for so long that hydrologic
modifications are necessary to resume operations.
This does not refer to temporary water manage-
ment techniques such as minor drainage, plow-
ing, bedding and seeding which exempt, normal
silvicultural activities as long as they don’t result
in the conversion of wetlands to uplands.
However, it does apply to reopening ditches
which were once established as permanent wet-
land drainage structures but have lost their effec-
tiveness for this purpose as they filled in with
soil and vegetation.

BMPs for wetlands are not intended to make up
for uncontrolled negative impacts on uplands but
are part of the overall management of the full land-
scape to protect water quality.

Streamside management zones should be estab-
lished and managed around the perimeter of all
major drainages and open bodies of water (i.e.,
main stream courses, oxbow lakes, sloughs) con-
tained within wetlands.

Minor drainage refers to installation of ditches
or other water control facilities for temporary
dewatering of an area. Minor drainage is considered
a normal silvicultural activity in wetlands to tem-
porarily lower the water level and minimize
adverse impacts on a wetland site during road con-
struction, timber harvesting and reforestation activi-
ties. Minor drainage does not include construction
of a canal, dike or any other structure which contin-
uously drains or significantly modifies a wetland or
other aquatic area.

Minor drainage is exempt from needing an indi-
vidual 404 permit if it is part of an ongoing silvi-
cultural operation and does not result in the imme-
diate or gradual conversion of a wetland to an
upland or other uses. Artificial drainage must be
managed. Once silvicultural activity has been com-
pleted the hydrology that existed prior to the activi-
ty should be restored by closing drainage channels.
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Roads and stream crossings within wetlands
and other waters of the U.S. must be constructed
and maintained in accordance with the following
U.S. Army Corps of Engineer baseline BMPs (from
Section 404, Corps of Engineers Permit
Requirements, 40 CFR Part 233.22) in order to
retain exemption status for the road operation:

1. Permanent roads, temporary access roads and
skid trails (all for forestry) in waters of the U.S.
shall be held to the minimum feasible number,
width, and total length consistent with the pur-
pose of specific silvicultural operations, and local
topographic and climatic conditions;

2. All roads, temporary or permanent, shall be
located sufficiently far from streams or other
water bodies (except for portions of such roads
which must cross water bodies) to minimize dis-
charges of dredged or fill material into waters of
the U.S,;

3. The road fill shall be bridged, culverted or other-
wise designed to prevent the restriction of
expected flood flows;

4. The fill shall be properly stabilized and main-
tained during and following construction to pre-
vent erosion;

5. Discharges of dredged or fill material into waters
of the U.S. to construct a road fill shall be made
in a manner that minimizes the encroachment of
trucks, tractors, bulldozers, or other heavy equip-
ment within waters of the U.S. (including adja-
cent wetlands) that lie outside the lateral bound-
aries of the fill itself;

6. In designing, constructing and maintaining roads,
vegetative disturbance in the waters of the U.S.
shall be kept to a minimum,;

7. The design, construction and maintenance of the
road crossing shall not disrupt the migration or
other movement of those species of aquatic life
inhabiting the water body;

8. Borrow material shall be taken from upland
sources whenever feasible;



9. The discharge shall not take, or
jeopardize the continued existence
of a threatened or endangered
species as defined under the
Endangered Species Act, or
adversely modify or destroy the
critical habitat of such species;

10. Discharges into breeding and nest- [
ing areas for water fowl, spawning, |
and wetlands shall be avoided if
less harmful alternatives exist;

11. The discharge shall not be located
in the proximity of a public water supply intake;

12. The discharge shall not occur in areas of con-
centrated shellfish production;

13. The discharge shall not occur in a component of
the National Wild and Scenic River System;

14. The discharge of material shall consist of suit-
able material free from toxic pollutants in toxic
amounts; and

15. All temporary fills shall be removed in their
entirety and the area restored to its original eleva-
tion.

Roads must be constructed and
maintained in accordance with
BMPs to assure that flow and cir-
culation pattern and chemical and
biological characteristics of waters
of the U.S. are not impaired, that
the reach of the waters of the U.S.
is not reduced and that any
adverse effect on the aquatic envi-
ronment will be otherwise mini-
mized.

Minor drainage is allowed (i.e.,
to maintain a dry road bed) unless
it becomes obvious that BMPs
have not been followed or that the
road is serving some function
other than conveyance of vehicles
(i.e., a continuous roadside barrow
ditch may not be used to drain
adjacent wetlands.
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Timber harvesting using normal methods and
equipment may be appropriate if harvesting is
timed during dry periods.

Harvesting during wet periods or sites that
remain wet require special precautions and harvest-
ing systems to minimize water quality hazards and
other negative site impacts. Site damaging effects
from harvesting equipment such as rutting, pud-
dling and compaction should be controlled and
minimized. For example, concentrate skidder traffic
on a few trails rather than over the entire area. Do
not harvest sites during periods of flowing water
whether from overbank flooding or other water
accumulation.




Reforestation in wetlands is not much different
from regenerating uplands in regards to water qual-
ity; the main factors to consider are the site’s poten-
tial for erosion/sedimentation and hydrology.

Land clearing is an exempt silvicultural activity
if it is associated with timber harvesting or refor-
estation operations. However, land clearing using
mechanical equipment for purpose of removing
vegetation in preparation for converting the site to a
different land use is not part of an established silvi-
cultural operation and is not exempt from having to
go through the Corps of Engineer permitting
process.

Herbicides bearing the “wetlands” warning on
the label can be applied to vegetation on dry soils
of jurisdictional wetland areas but must not be
applied directly to surface water or to inter-tidal
areas below the main high water mark.

Bedding is the construction of earthen mounds
from surrounding soil resulting in adjacent and
alternating “beds” and furrows. Seedling beds cre-
ate temporary elevated soil conditions which allow
seedlings to escape saturated soil conditions and
have a greater opportunity to survive and grow.

Bedding is considered a normal silvicultural
activity that is exempt from Section 404 permitting
requirements if the following conditions exist:

* The bedding does not result in the gradual or

immediate conversion of a wetland to upland as
a consequence of impairing the flow or circula-
tion or reducing the reach of waters of the U.S.;
and

* It is performed as part of an established, on-

going silvicultural operation.

However, if bedding were to significantly alter
the flow, circulation, or reach of waters of the U.S.
and consequently result in conversion of a wetland
to an upland, the exemption would no longer apply.

Species composition change (i.e., bottomland
hardwood to pine plantation) resulting from intensi-
fication of management is considered a normal, sil-
vicultural activity that is exempt from 404 permit-
ting if the property is in silvicultural usage before
and after the harvesting and planting.

However, a species composition change is not
exempt if the activities used to clear, prepare or
plant the site would result in a change in use that is
accompanied by an impairment of the flow or cir-
culation or the reduction of the reach of waters. An
example of such a new use situation would be

where the change in species composition would
cause a conversion of wetlands to uplands.

Removal of beaver dams and other blockages
to remove impounded surface water is considered
exempt from 404 permitting as long as the process
does not include enlarging or extending the dimen-
sion or changing the bottom elevation of the affect-
ed drainage way as it existed prior to the formation
of the blockage, or without changing the use of the
land in question.

Beaver dams can be dismantled by hand without
any problems. Dynamite and heavy equipment can
also be used to destroy dams as long as they are not
used to construct drainage channels that will result
in conversion of wetlands to uplands. However,
when dynamite or heavy equipment is to be used to
remove beaver dams or other blockages, the Corps
of Engineers should be contacted for possible per-
mit requirements.

Before and After: Top photo shows blockage
caused by beaver dam. Bottom photo illus-
trates flow restored.
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